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Abuse & Neglect: 

Reversing and remanding with directions for the circuit court to analyze the sibling separation 
statute in assessing whether B.A.’s interests are furthered by placement with the petitioners. 

IN RE: B.A., No. 19-0921 (WALKER, J.) (ARMSTEAD, C.J., dissenting) (November 12, 2020) 
Finding that further proceedings are required to determine the sibling bond between B.A. and 
B.A.’s older sibling and how the petitioner’s adoption is within B.A.’s best interests. Holding 
that the sibling placement preference specified in West Virginia Code § 49-4-111(e) (2015) was 
inadequately explored by the circuit court. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0921-
walker-p.pdf  

 

Reversing and remanding with instructions the order of the circuit court; finding both that 
Father had committed sexual abuse of A.M. and that Mother was an abusive and/or neglectful 
parent because she had failed to protect her child form such abuse. 

IN RE: A.M. AND N.M., No. 19-0492 (JENKINS, J.) (November 5, 2020) Finding that the circuit 
court improperly gave less weight to the testimony of the children who were subjected to sexual 
abuse by Father and found their testimony less credible because Father was not permitted to 
cross-examine the children regarding their specific allegations. Finding that Mother both 
acquiesced in and failed to acknowledge that Father was committing acts of sexual abuse against 
A.M. Finding that mother continued to communicate with Father during the time he was 
expressly prohibited from visiting with the children and allowed him to visit with the children. 
Remanding to the circuit court for entry of a new amended adjudicatory order vacating the 
portion of the order granting a gradual reunification of the children with Mother and proceeding 
to disposition to achieve a final resolution of the status of the parents’ rights and to determine the 
permanent placement of the children.   

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0492-
jenkins-p.pdf  

 

Reversing and remanding with directions the circuit court’s disposition order; finding that the 
circuit court erroneously concluding that the petitioner had not complied with her improvement 
period. 

IN RE: M.M., H.M., AND W.M., No. 19-0926 (HUTCHISON, J.) (October 30, 2020) Holding, in 
Syllabus Point 4, that “[p]ursuant to West Virginia Code § 49-4-604(f) (2020), in an abuse and 
neglect case ‘[t]he court may not terminate the parental rights of a parent on the sole basis that 
the parent is participating in a medication-assisted treatment program, as regulated in [W. Va. 
Code] § 16-5Y-1 et seq., for substance use disorder, as long as the parent is successfully 
fulfilling his or her treatment obligations in the medication-assisted treatment program.’” 
Holding, in Syllabus Point 5, that “[t]he use of medication-assisted treatment is authorized by the 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0921-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0921-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0492-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0492-jenkins-p.pdf
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Medication Assisted Treatment Program Licensing Act, West Virginia Code §§ 16-5Y-1 to 16-
5Y-13 (2016), and the Act’s supporting regulations. Medication-assisted treatment will not be 
appropriate or beneficial for all persons suffering from opioid use disorder. However, when 
medication-assisted treatment is appropriate and potentially beneficial, any bias against its use is 
contrary to the public policy of this State as announced by the Legislature.” Finding that the 
circuit court abused its discretion when refusing to order the respondent to renew the petitioner’s 
special medical card.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0926-
hutchison-p.pdf  

 

Reversing and remanding with directions, finding that the petitioner had an approved home 
study, but was denied placement of the child with no explanation as to why the grandparent 
preference had been overcome. 

IN RE: P.F., No. 20-0113 (ARMSTEAD, C.J.) (October 14, 2020) Finding that the most 
efficient way to resolve this matter is a remand to the circuit court with directions for it to hold 
an evidentiary hearing in which the petitioner, West Virginia Department of Health and Human 
Resources, and guardian ad litem, are allowed to participate and address whether placement with 
the petitioner is in the best interests of the child pursuant to the grandparent preference 
presumption established in Napoleon S. v. Walker, 217 W. Va. 254, 617 S.E.2d 801 (2005). 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-0113-
armstead-p.pdf  

 

Vacating the circuit court’s adjudicatory order insofar as it adjudicates the petitioner as an 
abusive and neglectful parent and the disposition order to the extent that it terminates the 
petitioner’s parental rights; remanding with directions for further proceedings consistent with 
this opinion. 

IN RE: H.L. AND M.L., No. 20-0052 (HUTCHISON, J.) (October 9, 2020) Holding that the 
circuit court failed to make findings of fact and conclusions of law regarding the petitioner’s 
alleged status as a battered parent. Finding that the circuit court’s findings as set forth in the 
November 19, 2019 adjudicatory order do not indicate that the evidence regarding the 
petitioner’s alleged drug use was fully developed during the first adjudicatory hearing. Finding 
that there is no indication of how many drug screens the petitioner missed and that there is no 
finding of clear and convincing proof that the petitioner’s drug use impacted the children.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-0052-
hutchison-p.pdf  
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Affirming the circuit court’s order denying the petitioner’s post-termination visitation motion; 
finding that filing a post-termination visitation motion does not extend the timeframe to appeal a 
final disposition order.  

IN RE: S.L., No. 20-0015 (ARMSTEAD, C.J.) (September 25, 2020) Holding, in Syllabus Point 
5, that “[f]iling a post-termination visitation motion does not extend the timeframe in which to 
appeal a final disposition order entered in an abuse and neglect matter. The timeframe to appeal a 
final disposition order is set forth in Rule 49 of the West Virginia Rules of Procedure for Child 
Abuse and Neglect Proceedings and Rule 11 of the Rules of Appellate Procedure.” Finding that 
the evidence before the circuit court overwhelmingly demonstrated that the petitioner’s parental 
rights were properly terminated after she failed to provide suitable housing for S.L., and failed to 
demonstrate any awareness or appreciation for the serious abuse and neglect issues that led to 
S.L. being removed from her custody.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-0015-
armstead-p.pdf  

 

Administrative: 

Reversing and remanding the circuit court’s order; finding that the Office of Administrative 
Hearings erred in reversing the order of revocation based exclusively upon the untested blood 
sample and that the Office of Administrative Hearings failed to otherwise evaluate the evidence 
of record.  

EVERETT FRAZIER, DMV COMMISSIONER v. GARY L. BRAGG, No. 19-0519 
(HUTCHISON, J.) (November 16, 2020) Holding, in Syllabus Point 4, that”[p]ursuant to West 
Virginia Code § 17C-5-6 (2013), when a doctor of medicine or osteopathy, or registered nurse, 
or trained medical technician at the place of his or her employment, acting at the request and 
direction of a law-enforcement officer, withdraws blood to determine the alcohol concentration 
in the blood, or the concentration in the blood of a controlled substance, drug, or any 
combination thereof, the person tested may, at his or her own expense, have a doctor of medicine 
or osteopathy, or registered nurse, or trained medical technician at the place of his or her 
employment, of his or her own choosing, administer a chemical test in addition to the test 
administered at the direction of the law-enforcement officer. Upon the request of the person who 
is tested, full information concerning the test taken at the direction of the law-enforcement 
officer shall be made available to him or her.” Concluding that it was error for the Office of 
Administrative Hearings and the circuit court to reverse the Commissioner’s revocation of 
driving privileges solely because his blood sample was not tested or made available as 
exculpatory evidence. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0519-
hutchison-p.pdf  

 

http://www.courtswv.gov/supreme-court/docs/fall2020/20-0015-armstead-p.pdf
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Reversing and remanding for entry of an order reinstating the Commissioner’s decision denying 
the respondent’s application for a motor vehicle salesperson license. 

EVERETT FRAZIER, DMV COMMISSIONER v. TIMOTHY R. MCCABE, No. 19-0484 
(HUTCHISON, J.) (November 12, 2020) Holding, in Syllabus Point 8, that “West Virginia Code 
§ 17A-6E-4(c)(5) (2006) is a regulatory statute which does not violate the prohibition against ex 
post facto laws.” Holding, in Syllabus Point 10, that “West Virginia Code § 17A-6E-4(c)(5) 
(2006) is rationally related to the State’s legitimate interest in preventing fraudulent activity in 
the motor vehicle industry and is not arbitrary or discriminatory.” Finding that preventing 
persons who have a history of engaging in criminal offenses related to the motor vehicle industry 
from obtaining a license to sell motor vehicles is a legitimate and nondiscriminatory means of 
protection established by the Legislature. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0484-
hutchison-p.pdf  

 

Reversing and remanding with directions to consider the respondent’s appeal of the Office of 
Administrative Hearings’ (“OAH”) order in light of this Court’s holding; finding that the OAH 
did not err by admitting the Division of Motor Vehicle’s (“DMV”) records into evidence and 
that the DMV did not have the burden of securing Officer Thompson’s attendance at the OAH 
hearing.  

EVERETT FRAZIER, DMV COMMISSIONER v. JOHN H. FOUCH, III., No. 19-0350 
(ARMSTEAD, C.J.) (November 6, 2020) Holding that, pursuant to 8 West Virginia Code § 17C-
5A-2(c)(3), the party seeking to compel a witness to appear at an OAH hearing has the 
responsibility to request the subpoena, and the responsibility to petition the circuit court for 
enforcement of the subpoena when the witness fails to appear. Noting that the admission of a 
document into evidence merely creates a rebuttable presumption as to its accuracy. (quoting 
Crouch v. W. Va. Div. of Motor Vehicles, 219 W. Va. 70, 76, n.12, 631 S.E.2d 628, 634, n. 12 
(2006)). Holding that the circuit court erred by ruling that the DMV’s file, including Officer 
Thompson’s DUI information sheet, should not have been admittance and considered by the 
OAH. Finding that, pursuant to W. Va. Code § 29A-5-2(b), the OAH was statutorily obligated to 
receive the DMV’s file, including the DUI information sheet, into evidence.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0350-
armstead-p.pdf  

 

Arbitration: 

Reversing and remanding the circuit court’s order; finding that the arbitration provision was 
clear and unambiguous. 

HOME INSPECTIONS OF VA AND WV, LLC v. HARDIN, No. 19-0905 (ARMSTEAD, C.J.) 
(WORKMAN, J., AND HUTCHISON, J., dissenting) (November 19, 2020) Holding that an 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0484-hutchison-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0484-hutchison-p.pdf
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arbitration agreement need not indicate how an arbitrator will be selected, nor have an arbitrator 
previously selected, to be an enforceable arbitration agreement. Finding that the language of the 
agreement provision unambiguously links the arbitration requirement to the informal dispute 
resolution clauses found in the agreement.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0905-
armstead-p.pdf  

 

Affirming the order of the circuit court denying petitioner’s motion to dismiss and to compel 
arbitration. 

AC&S INC., v. JEFFERY R. GEORGE, No. 19-0459 (WALKER, J.) (November 17, 2020) 
Holding, in Syllabus Point 4, that “[a] collective bargaining agreement may require an employee 
to resolve his or her statutory or common law employment discrimination claims through 
grievance and arbitration, so long as it does so in clear and unmistakable terms.” Finding that, 
although the collective bargaining agreement required arbitration of all disputes under the 
collective bargaining agreement, it did not include a “clear and unmistakable” waiver of the 
respondent’s individual right to pursue his statutory and common law employment 
discrimination claim in state court. Holding that, absent a clear and unmistakable waiver, an 
employee is not required to choose between the rights provided by a collective bargaining 
agreement and the rights provided by the statutes such as the West Virginia Human Rights Act.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0459-
walker-p.pdf  

 

Breach of Duty: 

Affirming the circuit court’s denial of the motion to alter or amend its previous grant of summary 
judgment in favor of the Respondent; finding that petitioners were unable to establish that the 
respondent breached any duty owed to them.  

RICHARD OTTO AND PATRICIA OTTO v. CATROW LAW, PLLC, No. 19-0361 (ARMSTEAD, 
C.J.) (WORKMAN, J. and HUTCHISON, J. dissenting) (November 2, 2020) Finding that the 
petitioners did not present any evidence demonstrating the existence of a material question of 
fact regarding the respondent’s knowledge of the bulletins; Finding that the respondent had no 
knowledge of the bulletins.   

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0361-
armstead-p.pdf  

 

 

 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0905-armstead-p.pdf
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Certified Questions: 

Answering certified question; holding that West Virginia does not recognize a private right of 
action for monetary damages for a violation of Article III, Section 6 of the West Virginia 
Constitution. 

FIELDS v. MELLINGER, ET AL., No. 20-0183 (JENKINS, J.) (HUTCHISON, J., concurring, 
and WORKMAN, J., dissenting) (November 18, 2020) Holding, in Syllabus Point 3, that “West 
Virginia does not recognize a private right of action for monetary damages for a violation of 
Article III, Section 6 of the West Virginia Constitution.” Holding that there are reasonable 
alternative remedies available for a violation of Article III, Section 6 of the West Virginia 
Constitution. Finding that other states and federal cases have declined to adopt private rights of 
action for monetary damages on similar constitutional claims, often citing that alternative 
remedies are available.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-0183-
jenkins-p.pdf  

 

Answering Certified Question that a security interest upon a manufactured home that maintains 
both personal and real property characteristics can be perfected by a deed of trust. 

MARTIN P. SHEEHAN v. MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC WEI 
MORTGAGE CORPORATION, No. 19-1082 (WALKER, J.) (ARMSTEAD, C.J., and 
WORKMAN, J., dissenting) Holding, in Syllabus Point 2, that “[s]atisfying the requirements of 
Snuffer v. Spangler, 79 W. Va. 628, 92 S.E. 106 (1917), converts the legal character of a 
manufactured home from personal to real property such that a lien on that property may be 
perfected by deed of trust even if the homeowner has not cancelled title under the provisions of 
West Virginia Code § 17A-3- 12b(a).” Concluding that a manufactured home with a title issued 
by the Division of Motor Vehicles may become affixed, and therefore legally converted to real 
property, by operation of common law, even if the home’s owners have not cancelled the DMV 
title under the cancellation procedure of West Virginia Code § 17A-3-12b(a); Finding that 
because the title cancellation procedure is not the exclusive means of conversion, perfection of a 
security interest may be made a deed of trust. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-1082-
walker-p.pdf  

 

Answering Certified Question that the deceptive practices provisions of the West Virginia 
Consumer Credit and Protection Act do not apply to educational and recreational services 
offered by a religious institution.  

STATE OF WEST VIRGINIA EX REL. PATRICK MORRISEY, ATTORNEY GENERAL v. 
DIOCESE OF WHEELING-CHARLESTON AND MICHAEL J. BRANSFIELD, No. 19-1056 
(WALKER, J.) (WORKMAN, J., dissenting) (November 16, 2020) Holding, in Syllabus Point 

http://www.courtswv.gov/supreme-court/docs/fall2020/20-0183-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/20-0183-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-1082-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-1082-walker-p.pdf
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11, that [t]he deceptive practices provisions, W. Va. Code §§ 46A-6-101 to 106 (2015), in the 
West Virginia Consumer Credit and Protection Act do not apply to or regulate the educational or 
recreational services offered by a religious institution.” Finding that while the deceptive practices 
provisions may regulate the commercial relationship between a church school and consumers, its 
enforcement depends on the assessment of the qualities of the education actually supplied by the 
church school.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-1056-
walker-p.pdf  

 

Child Support: 

Affirming, in part, the circuit court’s decision to continue attributing $19,000 per month in gross 
income to the petitioner; reversing, in part, the portions of the circuit court’s order that allowed 
the family court to refuse to modify the parenting plan and child support award on the basis of 
the respondent’s higher income and current custodial arrangement. remanding to the family 
court to enter a modified child support order in accordance with the provisions of this opinion.  

HASSAN G. v. TAMRA P., No. 19-0591 (HUTCHISON, C.J.) (November 6, 2020) Finding that 
petitioner has not presented proof of a change in earning capability and as a result the attribution 
of $19,000 per month in gross income is the law of this case. Finding that while the petitioner 
was behind on his child support payments, the petitioner was not in contempt of court at the time 
the family court entered the June 2018 final order. Holding that the lower courts erred when 
refusing to modify the parenting plan and child support order on the basis of the change in the 
residence of the two oldest children from the respondent’s household to the petitioner’s 
household.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0591-
hutchison-p.pdf  

 

Correct Illegal Sentence: 

Affirming the circuit court order denying the petitioner’s Rule 35(a) motion to correct illegal 
sentence; finding that defendants are not entitled to credit for time served on home incarceration 
where the home incarceration is a condition of probation. 

STATE OF WEST VIRGINIA v. DAVID HIRAM WALKER, JR., No. 19-0777 (WALKER, J.) 
(November 17, 2020) Holding, in Syllabus Point 3, that “[w]est Virginia Code § 62-11B-9(b) 
(2017) permits a participant in a home incarceration program to receive credit for time served 
while incarcerated in his home only where the term of home incarceration was imposed as an 
alternative sentence to another form of incarceration.” Finding that petitioner’s home incarnation 
was not an alternative sentence, but rather a condition of probation, he was not entitled for time 
served.  

http://www.courtswv.gov/supreme-court/docs/fall2020/19-1056-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-1056-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0591-hutchison-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0591-hutchison-p.pdf
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To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0777-
walker-p.pdf  

 

Criminal: 

Affirming the conviction set by the circuit court; finding no reversible error in the circuit court’s 
refusal to instruct the jury on a lesser included offense, as the evidence against Petitioner on all 
elements of the offense was substantial.  

STATE OF WEST VIRGINIA v. MARK A. WILSON, JR. No. 19-0142 (WORKMAN, J.) 
(November 6, 2020) Holding, in Syllabus Point 7, that “[t]he misdemeanor offense set forth in 
West Virginia Code § 61-5-17(e) (2014) is a lesser included offense of the felony offense set 
forth in West Virginia Code § 61-5-17(f) (2014).” Finding that petitioner only made a vague 
request for a lesser included offense instruction, and did not object to the court’s determination 
that no instruction would be given to the jury, and did not raise the issue in his post-trial motion 
to set aside the verdict, or, in the alternative, grant a new trial. Finding that the lesser offense 
issue can only be reached on appeal if the failure to instruct on the lesser offense was plain error. 
Holding that, while failure to instruct the jury on a lesser included offense was error, the error 
was harmless in light of the evidence proffered against the petitioner.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0142-
workman-p.pdf  

 

Affirming the circuit court’s conclusion that the seizure of the petitioner’s cell phone did not 
violate his Fourth Amendment rights; finding that, under the totality of the circumstances, the 
warrantless seizure of the petitioner’s cell phone was necessary to prevent destruction or 
damage to potential evidence. 

STATE OF WEST VIRGINIA v. JOSHUA S. DEEM, No. 18-0608 (WALKER, J.) (October 20, 
2020) Holding that both the plain view and exigent circumstances exception to the requirement 
of a warrant apply and thus the petitioner’s Fourth Amendment rights were not violated. Finding 
that viewed in their totality, and combined with the fragility of any evidence in the phone, it was 
reasonable for the officer to believe that the petitioner could have deleted or destroyed potential 
evidence off of his cell phone before a warrant could be obtained, and that the petitioner was 
technologically savvy by strategically using the TextNow App to send messages from different 
cell phone numbers as an obvious attempt to evade detection.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-0608-
walker-p.pdf  

 

Affirming, in part, that there was sufficient evidence for a jury to find petitioner guilty of 
strangulation and that the evidence of his prior conduct was properly admitted; reversing, in 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0777-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0777-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0142-workman-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0142-workman-p.pdf
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part, because the circuit court lacked the authority to impose a lifetime no-contact protective 
order. 

STATE OF WEST VIRGINIA v. STEVEN TEWALT, No. 19-0447 (WALKER, J.) (October 16, 
2020) Finding that the circuit court conducted a proper in-camera hearing to determine the 
admissibility of the State’s proffered Rule 404(b) evidence, and that the probative value of the 
State’s evidence was not outweighed by its potential for unfair justice. Holding that, even if the 
State’s evidence had been inadmissible under Rule 404(b), it would have been admissible as 
intrinsic evidence under State v. Dennis, 216 W. Va. 331, 351, 607 S.E.2d 437, 457 (2004). 
Holding that the circuit court had no authority to impose a lifetime protective order.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0447-
walker-p.pdf  

 

Vacating and remanding the circuit court’s order preventing petitioner from seeking 
expungement. 

IN RE: I.S.A., No. 19-0939 (JENKINS, J.) (WORKMAN, J. concurring, and ARMSTEAD, C. J. 
dissenting) (November 18, 2020) Holding, in Syllabus Point 5, that "[t]he mere existence of a 
pretrial diversion agreement between (1) a prosecuting attorney of any county of this state or a 
person acting as a special prosecutor and (2) a person under investigation or charged with an 
offense against the State of West Virginia, entered into in accordance with West Virginia Code § 
61-11-22 (eff. 2010), is not evidence that a plea of guilty or nolo contendere has been entered by 
the person who was under investigation or charged with an offense. The agreement is evidence 
of the entry of such a plea only where it includes a provision requiring a plea of guilty or nolo 
contendere.” Finding that the circuit court abused its discretion in refusing to conduct a hearing 
before denying the petition for expungement, by erroneously finding that a guilty plea had been 
entered, and by considering the petitioner’s expungement contrary to the public interest based on 
inadequate evidence of the petitioner’s guilt. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0939-
jenkins-p.pdf  

 

Declaratory Judgment: 

Affirming the order of the circuit court order granting summary judgment in favor of the 
respondent on its declaratory judgment claim. 

EQT PRODUCTION COMPANY v. ANTERO RESOURCES CORPORATION, No. 19-0572 
(WORKMAN, J.) (November 12, 2020) Holding, in Syllabus Point 2, that “[w]here multiple 
leases, such as an oil and gas base lease and a top lease, exist on the same property, the 
provisions of the West Virginia Recording Act, West Virginia Code §§ 40-1-8 to -9 (2019), 
govern which lease has priority.” Finding that the EQT and Base Lease Amendment are subject 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0447-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0447-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0939-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0939-jenkins-p.pdf
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to the Antero Top Lease, and the Antero Top Lease is the valid and existing oil and gas lease 
covering the Subject Property.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0572-
workman-p.pdf  

 

Reversing the circuit court’s award of summary judgment to the respondent; finding that the 
declaratory judgment sought by the respondent is barred by the doctrines of res judicata and 
judicial estoppel.  

BISON INTERESTS, LLC v. ANTERO RESOURCES CORPORATION AND CGAS 
PROPERTIES, L.P., No. 19-0527 (WORKMAN, J.) (November 10, 2020) Finding that the 
respondent, despite long having possession of the documents upon which it now relies to 
extinguish the petitioner’s presumed override interest, continually represented throughout and 
following the 2015 litigation that the petitioner’s ownership interest was simply not a matter of 
contention or had been resolved by the jury. Holding that, due to the respondent’s failure to 
squarely assert or plead the issue in the 2015 litigation, the petitioner was unaware of the 
necessity of having the issue resolved, depriving the petitioner of the opportunity to have it 
resolved in that forum. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0527-
workman-p.pdf  

 

Affirming the circuit court’s order denying the petitioner’s motion for summary judgment and 
denying the petitioner a favorable declaratory judgment. 

ASCENT RESOURCES – MARCELLUS, LLC v. HUFFMAN, ET AL., No. 19-0347 
(HUTCHISON, J.) (November 18, 2020) Holding, in Syllabus Point 4, that [a] lease will be 
interpreted and construed as of the date of its execution. Finding that the lease was unambiguous 
and contained no language suggesting that pooling and unitization were considered by the parties 
when they negotiated and executed the document, the circuit court was correct to conclude that 
there can be no implied covenant to pool or unitize. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0347-
hutchison-p.pdf  

 

Direct Use Exemption: 

Affirming, in part, reversing, in part, and remanding the order of the circuit court determining 
that certain purchases of tangible personal property and services made by the petitioner were 
not directly used in its natural resource production and, therefore, did not qualify for the direct 
use exemption under West Virginia Code § 11-15- 9(b)(2) and 11-15A-3(a)(2). 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0572-workman-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0572-workman-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0527-workman-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0527-workman-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0347-hutchison-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0347-hutchison-p.pdf
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ANTERO RESOURCES CORPORATION v. DALE W. STEAGER, No. 18-1106 (ARMSTEAD, 
C.J.) (November 17, 2020) Holding, in Syllabus Point 3, that “[p]ursuant to the plain language of 
W. Va. Code § 11-15-2(b)(4), ‘[d]irectly used or consumed … in the production of natural 
resources means used or consumed in those activities or operations which constitute an integral 
and essential part of the activities, as contrasted with and distinguished from those activities or 
operations which are simply incidental, convenient or remote to the activities.’” Finding that 
petitioner is entitled to the Direct Use Exemption for crew quarters and related equipment, 
portable toilets, sewage systems, related water systems, and septic cleaning charges. Finding that 
petitioner is not entitled to the Direct Use Exemption for rentals of trash trailers and water 
receptacles.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-1106-
armstead-p.pdf  

 

Easement: 

Affirming the order of the circuit court; Finding that the petitioners had neither an express 
easement nor a prescriptive easement across the respondents’ property. 

LEONARD D. CARR, ET AL. v. LYSLE T. VEACH JR., ET AL., No. 19-0216 (ARMSTEAD, 
C.J.) (November 17, 2020) Finding that the language purporting to establish an express easement 
in both the 2013 and 1989 deeds attempts to convey an interest that the granting party did not 
have the lawful ability to grant. Finding that the respondents gave the petitioners keys and 
remote controls as a form of permission for the petitioners to use the road across the respondent’s 
property.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0216-
armstead-p.pdf  

 

Employment: 

Affirming the circuit court order of the circuit court; finding that the respondent’s definition of 
an Executive Secretary contravenes the definition found it West Virginia Code § 18A-4- 8(i)(45) 
(2015).  

SUSIE MCCANN AND TAMMY OWENS V. LINCOLN COUNTY BOARD OF EDUCATION and 
DEBRA LYNN WHEELER AND CATH MCCOMAS v. LINCOLN COUNTY BOARD OF 
EDUCATION, Nos. 19-0687 (WALKER, J.) (November 17, 2020) Finding that the respondents 
swapped the Executive Secretary and Secretary III classifications and adopted the reversed 
definitions as its own, contrary to West Virginia Code § 18A-4- 8(i)(45) (2015). Holding that 
state employers such as the Board may consider additional qualifications to the statutory 
definition of a job’s classification but cannot contradict the general scheme created by the 
Legislature through its statutes.  

http://www.courtswv.gov/supreme-court/docs/fall2020/18-1106-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/18-1106-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0216-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0216-armstead-p.pdf
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To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-
0684%20&%2019-0687-walker-p.pdf  

Insurance: 

Reversing and entering judgment; finding that the exclusion to the insurance policy for “water 
that backs up or overflows from a sewer, drain or sump” applies and that there is no insurance 
coverage for the loss. 

MOTORISTS MUTUAL INSURANCE CO. v. JACOB AND LISA ZUKOFF AND AUTOMOTIVE 
ACCESSORIES LIMITED, INC., No. 19-0711 (ARMSTEAD, C.J.) (November 12, 2020) 
Finding that the plain language of the insurance agreement is not ambiguous as a matter of law. 
Finding that other jurisdictions have reached similar conclusions of determining no ambiguity 
exists with similar provisions to “water that backs up from sewer drains” (quoting Old Dominion 
Ins. Co. v. Elysee, Inc., 601 So. 2d 1243, 1245 (Fla. Dist. Ct. App. (1992)). 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0711-
armstead-p.pdf  

 

Affirming the circuit court’s dismissal of the petitioner’s claims against respondent; finding that 
petitioner’s claims spring from its coverage contract with the Morgan County Commission and 
fall within any plain meaning of subrogation; finding that West Virginia Code § 29-12A-13(c) is 
not an insurance law of this state from which petitioner is exempt.  

WEST VIRGINIA COUNTIES GROUP v. GREAT CACAPON VOLUNTEER FIRE 
DEPARTMENT, INC., No. 19-0103 (WALKER, J.) (November 4, 2020)  Holding that the plain 
language of West Virginia Code § 29-12A-13(c) applies to all subrogation claims, not just those 
arising in the insurance context. Finding that West Virginia Code § 29-12A-13(c) does not 
except risk pools, generally, or risk pools comprised of member political subdivisions, 
specifically. Finding that petitioner cannot avoid the characterization of its claim as subrogation 
by avoiding the term “insurance” because subrogation, generally, is not an exclusively insurance 
concept, and “subrogation” has not been modified under West Virginia Code § 29-12A-13(c) to 
limit its applicability to the insurance context. Holding that political subdivisions that are not 
members of a pool would still be prohibited under West Virginia Code § 29-12A-13(c) from 
proceeding against another political subdivision under a right of subrogation.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0103-
walker-p.pdf  

 

Jury Instructions and Awards: 

Affirming the circuit court’s determination that it had “no reason to believe that the jury did 
anything other than listen to the evidence and calculate an award, based on the instructions 
given to them.” 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0684%20&%2019-0687-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0684%20&%2019-0687-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0711-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0711-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0103-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0103-walker-p.pdf
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MCCLURE MANAGEMENT, LLC AND CINDY KAY ADAMS v. ERIK TAYLOR AND JAMES 
TURNER, No. 18-1104 (ARMSTEAD, C.J.) (October 16, 2020) Finding that this matter is 
distinguishable from K-Mart Corp v. Human Rights Comm’n, 181 W. Va. 473, 383 S.E.2d 277 
(1989) because the respondents offered evidence of denial, refusal, and withholding of long-term 
apartment rooms, as well as petitioner treating the respondents’ similarly-situated coworkers 
differently. Finding that because petitioner Adams denied making disparaging comments about 
the respondents when testifying during the petitioners’ case-in-chief, it was reasonable for the 
circuit court to permit a rebuttal witness to testify that petitioner Adams had made such 
statements. Holding that the circuit court properly instructed the jury on the damages it could 
award, including damages for “emotional distress, upset, humiliation, and embarrassment, and 
impairment to reputation.” Finding no abuse of discretion with the circuit court’s ruling that the 
verdict was not excessive.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-1104-
armstead-p.pdf  

 

Affirming the circuit court’s denial of petitioner’s motion for judgment as a matter of law, or, in 
the alternative, for a new trial, or for remittitur. 

ROOF SERVICE OF BRIDGEPORT, INC. v. ROBERT JOSEPH TRENT AND CHARLOTTE 
TRENT, No. 19-0200 (WORKMAN, J.) (ARMSTEAD, C.J., and JENKINS, J., dissenting) 
(November 20, 2020) Finding that the damages awarded by the jury were sufficiently supported 
by the evidence and were not based wrongly on passion, partiality, or prejudice. Finding that, the 
respondent’s combined general damages and loss of consortium amount to about four times his 
medical bills; holding that the jury award is not, on its, face, excessive, relative to greater 
proportionate jury awards in preceding cases. Finding that, in the Court previously found that it 
was unable to say that a jury verdict was excessive or outrageous when the intangible awards 
exceeded the special damages by a factor of seventeen. Strahin v. Cleavenger, 216 W.Va. 175, 
190, 603 S.E.2d 197, 212 (2004).  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0200-
workman-p.pdf  

 

Affirming the circuit court’s entry of judgment against the petitioner for thirty percent of the jury 
verdict/award of prejudgment interest on medical expenses to the respondent.  

WAL-MART STORES EAST, L.P. v. ANKROM, No. 19-0666 (WALKER, J.) (ARMSTEAD, C.J., 
and JENKINS, J. concurring in part and dissenting in part) (November 18, 2020) Holding that 
the third-party defendant, who is still in the case when a verdict is rendered, is a party in the 
litigation. Finding that, in light of W.Va. Code § 55-7-24(a)(2), third-party defendants count for 
the purpose of determining the liability of a tortfeasor who is only thirty percent liable. Holding 
that the circuit court did not abuse its discretion by awarding the respondent prejudgment interest 
on her past medical expenses.  

http://www.courtswv.gov/supreme-court/docs/fall2020/18-1104-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/18-1104-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0200-workman-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0200-workman-p.pdf
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To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0666-
walker-p.pdf  

 

Reversing, in part, the circuit court’s order denying petitioner’s motion for a new trial on 
damages on the grounds that it is an inadequate verdict; affirming, in part, the circuit court’s 
order imposing sanctions against the respondent for discovery misconduct and the circuit court’s 
assessment of costs; remanding for a new trial solely on the issue of damages. 

MCKENZIE v. SEVIER, ET AL., No. 19-0010 (WALKER, J.) (ARMSTEAD, C.J., and 
JENKINS, J., concurring in part and dissenting in part) (November 18, 2020) Holding that the 
jury’s zero-dollar damage award is inadequate and inherently inconsistent with the evidence 
presented at trial of the petitioner’s injuries such that reasonable minds could not differ as to the 
award’s inadequacy. Holding that the respondent was entitled to at least some compensation for 
his injuries. Finding no abuse of discretion after the circuit court gave the respondents every 
opportunity to correct dilatory discovery practices before imposing sanctions. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0010-
walker-p.pdf  

 

Lawyer Disciplinary: 

Finding that respondent has violated multiple Rules of Professional Conduct; annulling law and 
ordering respondent to pay the costs of proceedings pursuant to Rule 3.15 of the Rules of Lawyer 
Disciplinary Procedure.  

LAWYER DISCIPLINARY BOARD v. HATFIELD, No. 18-0101 (JENKINS, J.) (November 20, 
2020) Holding that annulment of a law license is appropriate in situations where an attorney 
engages in a personal sexual relationship with a vulnerable client and other related misconduct 
pursuant to Rule 8.4 of the Rules of Professional Conduct. Finding that no mitigating factors are 
present.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-0101-
jenkins-p.pdf  

 

Suspending law license and imposing other sanctions; finding that the respondent has twice 
violated a Rule of Professional Conduct as Alleged; finding that a ninety-day suspension with 
automatic reinstatement pursuant to RLDP 3.31, along with other recommended sanctions 
modified to comport with automatic reinstatement, provides an adequate sanction for the 
respondent’s misconduct.  

LAWYER DISCIPLINARY BOARD v. SCOTT A. CURNUTTE, No. 19-0636 (JENKINS, J.) 
(October 16, 2020) Finding that the respondent was providing false information about his 
professional liability insurance coverage to the West Virginia Bar for three consecutive fiscal 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0666-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0666-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0010-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0010-walker-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/18-0101-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/18-0101-jenkins-p.pdf
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years. Finding that the respondent submitted his annual Financial Responsibility Disclosure 
falsely certifying that he was covered under a policy of professional liability insurance, when, in 
fact, he had no such coverage. Holding that the respondent’s law license is suspended for ninety 
days with automatic reinstatement; the respondent must complete an additional six hours of 
Continuing Legal Education in ethics prior to his automatic reinstatement; the respondent must 
reimburse the cost of these proceedings; and the respondent shall fully and accurately disclose to 
the Lawyer Disciplinary Board what efforts, if any, he has made to procure professional liability 
insurance. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0636-
jenkins-p.pdf  

 

Annulling law license and imposing other sanctions; finding that the respondent mishandled and 
misappropriated client money, among numerous other violations of the Rules of Professional 
Conduct. 

LAWYER DISCIPLINARY BOARD v. E. LAVOYD MORGAN, JR., No. 19-0879 (JENKINS, J.) 
(October 16, 2020) Holding that respondent’s law license be annulled; that the respondent refund 
monies to specified clients; that the respondent comply with the mandates of Rule 3.28 of the 
West Virginia Rules of Lawyer Disciplinary Procedure unless he has submitted such as part of 
his immediate suspension in Case No. 19-0885, and that he pay the costs of these proceedings 
pursuant to Rule 3.15 of the West Virginia Rules of Lawyer Disciplinary Procedure. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0879-
jenkins-p.pdf  

 

Prohibition: 

Denying the defendants’ petition for writ of prohibition; finding that the circuit court did not err 
when permitting the Attorney General to amend a complaint and granting the Attorney 
General’s motion to sever the counts in the complaint for the discovery and trial. 

STATE EX REL. 3M COMPANY v. THE HONORABLE JAY HOKE, JUDGE, AND PATRICK 
MORRISEY, ATTORNEY GENERAL, No. 20-0014, (HUTCHISON, J.) (ARMSTEAD, C.J. and 
JENKINS, J. concurring) (November 23, 2020) Holding that the circuit court’s allowance of the 
Attorney General to amend its complaint and to sever the West Virginia Consumer Credit and 
Protection Act (“WVCCPA”) cause of action from the remaining tort-based causes of action for 
trial is a part of the routine powers of the circuit court. Finding that the circuit court’s order is 
preliminary, and merely permits the parties to conduct discovery and raise detailed arguments on 
a developed record at the summary judgment stage. Holding, in Syllabus Point 8, that “[u]nder 
the WVCCPA, a cause of action by the Attorney General accrues, and the statute of limitations 
in West Virginia Code § 46A-7-111(2) (1999) begins to run, from the time the Attorney General 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0636-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0636-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0879-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0879-jenkins-p.pdf
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discovers or reasonably should have discovered the deception, fraud, or other unlawful conduct 
supporting the action. Determining that point in time is generally a question of fact.” 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-0014-
hutchison-p%20corr.pdf  

 

Denying the petitioner’s writ of prohibition; finding that the Circuit Court of Kanawha County 
has jurisdiction and did not exceed its legitimate powers when denying petitioner’s motion to 
dismiss the petition for writ of mandamus.  

STATE EX REL. JUSTICE v. THE HONORABLE CHARLES E. KING, JR., No. 19-1132 
(JENKINS, ACTING C.J.) (WORKMAN, J., concurring, and HUTCHISON, J., dissenting) 
(November 20, 2020) Finding that the circuit court has jurisdiction to issue a writ of mandamus 
in this proceeding. Holding, in Syllabus Point 6, that “[f]or purposes of the residency provision 
located in Section 1 of Article VII of the West Virginia Constitution, ‘reside’ means to live, 
primarily, at the seat of government; and requires that the executive official’s principal place of 
physical presence is the seat of government for the duration of his or her term of office. 
Residency, once established, is not lost through temporary absence. Rather, the controlling factor 
of residency is the intent to return to that principal place of physical presence.” Holding, in 
Syllabus Point 7, that “[t]he duty of executive officers to reside at the seat of government, as 
required by Section 1 of Article VII of the West Virginia Constitution, is a mandatory, 
nondiscretionary duty for which a writ of mandamus may lie to require compliance with that 
duty.” Concluding that petitioner failed to meet his burden to show that the circuit court 
exceeded its legitimate powers to prevail on his writ of prohibition. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-1132-
jenkins-p.pdf  

 

Granting the petitioners’ writ of prohibition; finding that the circuit court erred when finding 
that the arbitration agreement could not be authenticated and denied the petitioners’ motion to 
dismiss, or, in the alternative, compel arbitration. 

STATE EX REL. TROY GROUP, ET AL. v. THE HONORABLE DAVID J. SIMS, ET AL., No. 20-
0007 (JENKINS, J.) (WORKMAN, J., AND HUTCHISON, J., dissenting) (November 20, 2020) 
Finding that the petitioners met their initial burden of demonstrating that an agreement to 
arbitrate exists and has existed as a company-wide policy since 2004 that every employee must 
sign. Finding that there has been no allegation that the signature appearing on the arbitration 
agreement does not belong to the respondent. Holding that the respondent has not produced 
sufficient evidence to challenge the authenticity of the signature.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-0007-
jenkins-p.pdf  

 

http://www.courtswv.gov/supreme-court/docs/fall2020/20-0014-hutchison-p%20corr.pdf
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Granting the writ of prohibition as moulded and vacating the circuit court’s order certifying the 
class action; finding that the circuit court failed to conduct an appropriate and thorough 
analysis of the West Virginia Rules of Civil Procedure 23(a) and 23(b) class certification 
requirements. 

STATE EX REL. SURNAIK HOLDINGS OF WV, LLC v. THE HONORABLE THOMAS A. 
BEDELL, ET AL., No. 19-1006 (JENKINS, J.) (HUTCHISON, J., concurring, and WORKMAN, 
J., dissenting) (November 20, 2020) Holding, in Syllabus Point 7, that “[w]hen a class action 
certification is being sought pursuant to West Virginia Rule of Civil Procedure 23(b)(3), a class 
action may be certified only if the circuit court is satisfied, after a thorough analysis, that the 
predominance and superiority prerequisites of Rule 23(b)(3) have been satisfied. The thorough 
analysis of the predominance requirement of West Virginia Rule of Civil Procedure 23(b)(3) 
includes (1) identifying the parties’ claims and defenses and their respective elements; (2) 
determining whether these issues are common questions or individual questions by analyzing 
how each party will prove them at trial; and (3) determining whether the common questions 
predominate. In addition, circuit courts should assess predominance with its overarching purpose 
in mind—namely, ensuring that a class action would achieve economies of time, effort, and 
expense, and promote uniformity of decision as to persons similarly situated, without sacrificing 
procedural fairness or bringing about other undesirable results. This analysis must be placed in 
the written record of the case by including it in the circuit court’s order regarding class 
certification.” Holding, in Syllabus Point 8, that “[a] circuit court’s failure to conduct a thorough 
analysis of the requirements for class certification pursuant to West Virginia Rules of Civil 
Procedure 23(a) and/or 23(b) amounts to clear error.” Finding that the circuit court’s analysis of 
the class action certification lacks several requirements for proper class certification, notably an 
analysis of Rule 23’s adequacy of representation requirement. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-1006-
jenkins-p.pdf  

 

Granting petitioners’ writ of prohibition to prohibit enforcement of the circuit court’s order 
denying their motion to dismiss for lack of personal jurisdiction; vacating the circuit court’s 
order and remanding to the circuit court with directions for an order dismissing petitioners from 
this case.  

STATE EX REL. BLUE CROSS AND BLUE SHIELD OF KANSAS, INC., ET AL. v. THE 
HONORABLE SHAWN D. NINES, ET AL. Nos. 20-0296 and 20-0297 (ARMSTEAD, C.J.) 
(HUTCHISON, J., dissenting) (November 19, 2020) Holding that the circuit court erred by 
concluding that the petitioners purposefully availed themselves of the privilege of conducting 
business in West Virginia, finding that conspiracy allegations alone do not serve as the basis for 
exercising personal jurisdiction over the petitioners. Holding that participation in the BlueCard 
Program, a national program, is not a sufficient basis upon which a West Virginia court may 
exercise specific jurisdiction over the petitioners. Finding that remanding to the circuit court for 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-1006-jenkins-p.pdf
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the purpose of jurisdictional discovery is not proper because the exercise of specific jurisdiction 
over the plaintiffs is not appropriate in this case. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-
0296%20&%2020-0297-armstead-p.pdf  

 

Granting writ of prohibition and vacating the circuit court’s orders refusing to set aside the 
defaults; remanding this case to the circuit court for further actions consistent with this opinion.  

STATE EX REL. MONSTER TREE SERVICE, INC. v. THE HONORABLE JEFFERY D. 
CRAMER, JUDGE, AND DAVID S. DUVALL, No. 20-0043 and 20-0044 (ARMSTEAD, C.J.) 
(November 6, 2020) Finding that the circuit court did not err when it found statutory personal 
jurisdiction over the petitioner and that petitioner Monster, Inc. was served the respondents’ 
amended complaint. Finding that attempted service on petitioner Monster Franchise was 
ineffective and that the circuit court lacked jurisdiction to enter a default against petitioner 
Monster Franchise. Holding that, based upon the five factors established in Syllabus Point 5 of 
Groves v. Roy G. Hildreth & Son, Inc., 222 W. Va. 309, 664 S.E.2d 531 (2008), the petitioners 
require a chance to properly contest personal jurisdiction in a pretrial evidentiary hearing or at 
trial, and that both parties deserve a chance to conduct appropriate discovery on the issue.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-
0043%20&%2020-0044-armstead-p.pdf  

 

Granting writ of prohibition as moulded; finding that the Wyoming County Circuit Court had no 
jurisdiction to hear this matter and issue the stay pending appeal. 

STATE EX REL. EVERETT FRAZIER v. THE HONORABLE WARREN R. MCGRAW, JUDGE,  
AND DALTON WATTS, No. 20-0142 (ARMSTEAD, C.J.) Finding that there was no hearing on 
the merits before the Office of Administrative Hearings, so there was no “contested case.” 
Holding that the lack of a contested case, in effect, converted the petitioner’s appeal into a 
petition for an extraordinary remedy—a writ of mandamus.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/20-0142-
armstead-p.pdf  

 

Granting writ of prohibition as moulded; vacating the circuit court’s order dismissing Count III 
of the complaint and finding West Virginia law applies to the bad faith claims contained in the 
complaint; remanding to the business court; declining to find that the Georgia choice-of-law 
provisions govern this action and leave such determination to the business court upon remand.  

STATE EX REL. NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PA v. 
THE HONORABLE DAVID W. HUMMEL, JR., JUDGE, AND AXIALL CORPORATION AND 
WESTLAKE CHEMICAL CORPORATION, No. 19-0978 (ARMSTEAD, C.J.) (October 19, 

http://www.courtswv.gov/supreme-court/docs/fall2020/20-0296%20&%2020-0297-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/20-0296%20&%2020-0297-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/20-0043%20&%2020-0044-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/20-0043%20&%2020-0044-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/20-0142-armstead-p.pdf
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2020) Holding that the circuit court exceeded its legitimate authority by sua sponte dismissing 
Count III of the complaint and finding that West Virginia law applies to all bad faith claims, as 
that issue was not briefed, argued, or developed by the parties. Holding that a writ of prohibition 
is not the proper avenue for a determination of whether Georgia law applies to the entire dispute.   

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0978-
armstead-p.pdf  

 

Qualified Immunity: 

Reversing and remanding to the circuit court with instructions to consider the allegations to the 
heightened pleading standard to cases implicating qualified immunity, whether the claims 
against the petitioners are barred by the doctrine of qualified immunity, and to ascertain 
whether punitive damages are applicable in this matter.  

WEST VIRGINIA REGIONAL JAIL AND CORRECTIONAL FACILITY AUTHORITY v. THE 
ESTATE OF CODY LAWRENCE GROVE, Nos. 18-1076 and 18-1083 (JENKINS, J.) 
(November 20, 2020) Holding that the circuit court erred by incorrectly failing to apply the 
heightened pleading standard applicable to cases implicating qualified immunity; failing to 
appropriately consider whether qualified immunity applied to shield the petitioners from suit; 
failing to consider whether the West Virginia Regional Jail and Correctional Facility Authority is 
a state agency; and failing to address punitive damages. Finding that it was insufficient for the 
circuit court to merely apply a notice pleading standard in place of the well-established qualified 
immunity heightened pleading standard.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-
1076%20&%2018-1083-jenkins-p.pdf  

 

Quiet Title: 

Reversing and remanding the circuit court’s order denying petitioner’s motion to intervene; 
finding that the circuit court erred when finding that (1) petitioner had no property interest 
relating to the subject of the complaint; (2) disposition of the civil action would not impair or 
impede petitioner’s ability to protect its interests; and (3) that petitioner’s interests were 
adequately protected by the respondent. 

SWN OTTO AND PATRICIA OTTO v. CATROW LAW, PLLC, No. 19-0267 (WORKMAN, J.) 
(November 2, 2020) Holding, in Syllabus Point 2, that “[a] circuit court’s decision on an 
applicant’s request for permissive intervention under Rule 24(b) of the West Virginia Rules of 
Civil Procedure is reviewed under an abuse of discretion standard.” Holding, in Syllabus Point 3, 
that “[t]he standard of review of circuit court rulings on the elements governing a timely motion 
to intervene as a matter of right under Rule 24(a) of the West Virginia Rules of Civil Procedure 
is de novo. Finding that the petitioner (1) filed a timely motion to intervene, (2) has an interest in 
the property or transaction which is the subject of the quiet title civil action, (3) is so situated that 

http://www.courtswv.gov/supreme-court/docs/fall2020/19-0978-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/19-0978-armstead-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/18-1076%20&%2018-1083-jenkins-p.pdf
http://www.courtswv.gov/supreme-court/docs/fall2020/18-1076%20&%2018-1083-jenkins-p.pdf
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the disposition of the quiet title action may, as a practical matter, impair its ability to protect that 
interest, and (4) the petitioner’s interest is not adequately represented by an existing party.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0267-
workman-p.pdf  

 

Respondeat Superior: 

Reversing and remanding the order of the circuit court; finding that the respondent has not 
prevailed in the prosecution of her section 1983 action and, consequently, that she is not entitled 
to costs or attorney’s fees under section 1988(b).  

VINSON, ET AL. v. BUTCHER, No. 19-0132 (JENKINS, J.) (November 18, 2020) Holding, in 
Syllabus Point 3, that “[a] government-official defendant can be held liable only for his or her 
own misconduct. Therefore, to succeed on a claim of an alleged constitutional violation under 
United States Code title 42, section 1983, a plaintiff must prove that each government official 
defendant, through that official’s own individual actions, has personally and directly violated the 
Constitution, and that such violation caused or contributed to the plaintiff’s injuries.” Holding 
that John Doe defendants, themselves, have not been proven to be personally and directly 
responsible for the respondent’s alleged constitutional violations, and therefore the respondent 
cannot seek recovery from the Police Department’s insurer because there is no respondeat 
superior or vicarious liability section for 1983 claims. Finding that the respondent must obtain an 
enforceable judgement against the petitioner from whom fees are sought. Finding that respondent 
is not entitled to attorney’s fees because she is not a “prevailing party” as contemplated by 42, 
U.S.C.A. § 1988(b). 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0132-
jenkins-p.pdf  

 

Right to Purchase: 

Affirming the order of the circuit court; Finding that respondent retained his right to purchase 
the Pasture Track under the 1976 Option Agreement and that the petitioners triggered his right 
to purchase when they signed the 2007 Option Agreement. 

MCELROY COAL COMPANY v. GARY R. DOBBS and TERRY DOBBS AND CATHERINE 
DOBBS v. GARY DOBBS, Nos. 18-0134 and 18-0135 (ARMSTEAD, C.J.) (November 12, 2020) 
Holding that when the petitioners signed for the 2007 Option Agreement, they bound themselves 
to its terms, reflecting a decision to sell the Pasture Tract which triggered the respondent’s right 
to purchase under the 1976 Option Agreement. Finding that the right to purchase that the 
respondent received in the 1976 Option Agreement was in gross and transferrable.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-
0134%20&%2018-0135-armstead-p.pdf  
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Right to Speedy Trial: 

Affirming the order of the circuit court; finding that the three-term rule was not violated; 
Concluding that three unexcused terms of court did not pass without a trial and petitioner’s right 
to be tried without unreasonable delay was not violated. 

STATE OF WEST VIRGINIA v. PAUL C., No. 19-0776 (HUTCHISON, J.) (November 5, 2020) 
Finding that the March 2018 term of court was an excused term of court after the circuit court 
assessed that the matter was not ready for trial. Finding that Petitioner’s counsel did not contest 
the circuit court’s assessment.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0776-
hutchison-p.pdf  

 

Statute of Limitations: 

Affirming as to Case No. 18-1139 and Dismissing as to Case Nos. 18-1124 and 18-1140. 

TUCKER-STEPHEN G. BELL, ET AL. v. NICHOLSON CONSTRUCTION COMPANY, Nos. 18-
1124, 18-1139, and 18-1140 (ARMSTEAD, C.J.) (WORKMAN, J., dissenting, and 
HUTCHISON, J., concurring) Holding that in Case No. 18-1139, the deliberate intent claims are 
barred by statute of limitations and that the plaintiffs in the underlying action cannot maintain 
any derivative claims for loss of consortium. Holding that this Court lacks jurisdiction to 
consider the petitions for appeal in Case Nos. 18-1124 and 18-1140 because the orders appealed 
are not final orders and therefore must be dismissed without prejudice for lack of appellate 
jurisdiction. Finding that, in Case No. 18-1139, the respondents’ attempt to relate new 
allegations of deliberate intent to the original complaint were inconsistent and required petitioner 
to defend against entirely new claims not made within the statute of limitations. Holding that 
because the deliberate intent claim does not relate back to the original complaint, the loss of 
consortium claims against petitioner must be dismissed as well. Finding that, in Case Nos. 18-
1124 and 18-1140, the circuit court’s rulings fail to dispose of the suit or to terminate the 
litigation as to a claim or party and thus do not represent the degree of finality which would 
permit interlocutory appellate review. Holding that Case Nos. 18-1124 and 18-1140 are 
dismissed for lack of jurisdiction. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-
1124%2018-1139%20&%2018-1140-armstead-p.pdf  
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Statutory Immunity: 

Affirming the denial of the petitioner’s motion to dismiss on the basis of statutory immunity; 
Finding that the circuit court correctly determined that a private corporate entity or employer is 
not entitled to immunity under West Virginia Code § 15-5-11(a). 

MONOGAHELA POWER COMPANY v. MICHAEL A. BUZMINSKY AND VICKIE 
BUZMINSKY, No. 19-0228 (WORKMAN, J.) (November 2, 2020) Holding, in Syllabus Point 4, 
that “[t]he immunity established for “duly qualified emergency services workers” pursuant to 
West Virginia Code § 15-5-11(a) (2006) applies only to individual employees and does not 
extend to such employee’s private employer or corporate entity.” Finding that the Court’s 
historical treatment of joint tortfeasors in the context of respondeat superior suggests that West 
Virginia is in accord with the Restatement view that, unless otherwise provided by law, 
“[i]mmunities, unlike privileges, are not delegable and are available as a defense only to persons 
who have them.” Restatement, supra § 217 cmt. b.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0228-
workman-p.pdf  

 

Tortious Interference: 

Reversing and remanding the circuit court’s order granting respondents’ motions to dismiss 
pursuant to Rule 12(b)(6); finding that petitioners have sufficiently alleged a claim for aiding 
and abetting tortious interference.  

MOUNTAINEER FIRE & RESCUE EQUIPMENT, LLC, ET AL. v. CITY NATIONAL BANK OF 
WEST VIRGINIA, ET AL., No. 18-0984 (HUTCHISON, J.) (ARMSTEAD, C.J. and JENKINS, J. 
concurring, in part, and dissenting, in part) (November 20, 2020) Finding that petitioners 
sufficiently established that the two defendants engaged in tortious interference to survive a Rule 
12(b)(6) motion to dismiss, and that it was an abuse of discretion for the circuit court to have 
considered checks and bank statements attached to the motion to dismiss that were not properly 
part of the pleadings and exhibits before the court. Holding, in Syllabus Point 6, that “[w]hen a 
movant makes a motion to dismiss a pleading pursuant to Rule 12(b)(6) of the West Virginia 
Rules of Civil Procedure, and attaches to the motion a document that is outside of the pleading, a 
court may consider the document only if (1) the pleading implicitly or explicitly refers to the 
document; (2) the document is integral to the pleading’s allegations; and (3) no party questions 
the authenticity of the document. If a document does not meet these requirements, the circuit 
court must either expressly disregard the document or treat the motion as one for summary 
judgment as required by Rule 12(b)(7).” Holding, in Syllabus Point 7, that “[a] circuit court’s 
decision whether or not to review a document outside of the pleadings, which is attached to a 
motion to dismiss pursuant to Rule 12(b)(6) of the West Virginia Rules of Civil Procedure, will 
be reviewed for an abuse of discretion.” 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-0984-
hutchison-p.pdf  
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Unjust Enrichment: 

Reversing and remanding to the circuit court; holding that a court may not award damages 
based on both unjust enrichment and breach of contract where such theories of recover arise 
from the same set of facts. 

GULFPORT ENERGY CORP. v. HALBERT PRIVATE EQUITY PARTNERS, LP, No. 19-0510 
(ARMSTEAD, C.J.) (November 18, 2020) Holding, in Syllabus Point 2, that “[t]he existence of 
a valid and enforceable written contract governing a particular subject matter ordinarily 
precludes recovery in quasi contract for events arising out of the same subject matter.” Holding, 
in Syllabus Point 3, that “[a]s a species of quasi contract relief, unjust enrichment does not exist 
to provide an alternative means of recovery for breach of contract, nor does it exist to reduce 
contract disputes to a question of whether one party benefitted from the other party’s 
performance.” Finding that the respondent’s unjust enrichment claim was entirely eclipsed by its 
claim for breach of contract, and no award of unjust enrichment damages was possible. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-0510-
armstead-p.pdf  

 

West Virginia Uniform Fraudulent Transfers Act: 

Affirming the order of the circuit court granting summary judgment to the respondent; finding 
that the petitioner did not present evidence demonstrating the existence of a material question of 
fact regarding respondent’s husband’s status as her debtor within the meaning of the West 
Virginia Uniform Fraudulent Transfers Act.  

DENISE JOHNSON v. RUTH ANN PINSON, No. 19-1014 (WALKER, J.) (November 17, 2020) 
Holding, in Syllabus Point 5, that “[i]n an action to set aside an alleged fraudulent transfer or 
obligation under the Uniform Fraudulent Transfers Act, West Virginia Code §§ 40-1A-1 to -15 
(2018), the plaintiff has the burden of establishing the existence of a creditor-debtor relationship 
by a preponderance of the evidence.” Holding, in Syllabus Point 6, that “[t]he Uniform 
Fraudulent Transfers Act, West Virginia Code §§ 40- 1A-1 to -15 (2018), should be construed 
consistently with the basic tenet of corporate law that the corporation and its 
officers/shareholders are distinct entities.” Holding, in Syllabus Point 9, that “[t]he Uniform 
Enforcement of Foreign Judgments Act, West Virginia Code §§ 55-14-1 to -8 (2016), was 
enacted to facilitate enforcement of foreign judgments and was not intended to alter any 
substantive rights or defenses which would otherwise be available to a judgment creditor or 
judgment debtor in an action for enforcement of a foreign judgment.” Finding that petitioner 
cannot alter the substance of the confessed judgment through her paperwork and cause a 
corporation’s liability to now fall on the respondent’s husband. 

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/19-1014-
walker-p.pdf  
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Zoning Ordinance: 

Affirming the order of the circuit court; Finding that the zoning ordinance, as applied to the 
particular property of the respondent, is arbitrary and unreasonable. 

CITY OF MORGANTOWN v. CALVARY BAPTIST CHURCH, No. 18-1134 (WORKMAN, J.) 
(September 29, 2020) Holding, in Syllabus Point 6, that “[i]n a proceeding in mandamus where 
the validity of a zoning ordinance of a municipality, as applied to a particular piece of land, is 
attacked as an arbitrary and unreasonable exercise of police power, the standard of review is de 
novo.” Holding, in Syllabus Point 11, that “[i]n a challenge to the validity of a zoning ordinance 
as applied to a particular piece of property the relevant factors to be considered by a circuit court 
include the following: (1) the existing uses and zoning of nearby property; (2) the extent to 
which property values are diminished by the particular zoning restrictions; (3) the extent to 
which the destruction of property values of the plaintiff promotes the health, safety, morals or 
general welfare of the public; (4) the relative gain to the public, as compared to the hardship 
imposed upon the individual property owner; (5) the suitability of the subject property for iv the 
zoned purposes; (6) the length of time the property has been vacant as zoned, considered in the 
context of land development in the area in the vicinity of the property; and (7) the adopted 
comprehensive plan.” Finding that the amended order of the circuit court declaring the zoning 
enforcement action unconstitutional and ordering the petitioner to cure the classification error by 
amending the classification of the Partition from R-1 Single-Family Residential to B-2 Service 
Business district was proper.  

To view this opinion, go to: http://www.courtswv.gov/supreme-court/docs/fall2020/18-1134-
workman-p.pdf 
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